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The Honorable Robert Goodlatte The Honorable John Conyers, Jr.
Chairman Ranking Member
House Judiciary Committee House Judiciary Committee
2138 Rayburn Building 2426 Rayburn Building
Washington, D.C. 20515 Washington, D.C. 20515

The Honorable Spencer Bachus

Chairman

Subcommittee on Regulatory Reform, Commercial antitiAist Law
2246 Rayburn Building

Washington, DC 20515

Dear Chairman Goodlatte and Honorable Committee hézs;

The Writers Guild of America, West (WGAW) respedtftsubmits this letter in connection with
the May 8 Hearing on the proposed Comcast — Timm#&/aable (TWC) merger. WGAW
represents more than 8,000 professional writer&iwgiin film, television and new media.
Almost all of the entertainment programming andgaiicant portion of news programming
seen on television and in film are written by WGAWémbers and the members of our affiliate,
Writers Guild of America, East. Increasingly, thrggmal video programming available online
through services such as Netflix, Amazon, Hulu @nackle is also written by Guild members.

We thank you for convening this hearing to exantireeimplications of the proposed merger.
WGAW members are concerned about this merger be¢hascontent they create, for television
networks and online providers, must go through Cashand Time Warner Cable to reach a
significant portion of consumers. The WGAW oppogesmerger because the combined size of
Comcast-TWC in both the cable and broadband Intenaekets, even after subscriber
divestitures, will allow the company to limit conti®n and choice, harming both content
creators and consumers. As such, approval of tergen would run contrary to the goals of
antitrust law and the FCC’s public interest staddar

The FCC has already found, in the Comcast-NBCU sretbat the company has “the incentive
and ability to hinder the development of rival omlivideo offerings and inhibit potential
competition from emerging online video distributémat could challenge Comcast’s cable
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television business:"Allowing Comcast to extend its control over aniéiddal 8 million
subscribers increases its ability to harm competjtand Comcast’s record of violating merger
conditions reveals the inadequacy of conditiona psotective measure or compromise. The only
appropriate response to this merger is denial rdkt@a a panoply of conditions that we can only
hope will ameliorate the harms.

The proposed merger is unprecedented in size aqps€omcast, the largest MVPD and
Internet service provider (ISP), also owns two dozest networks, local broadcast stations, many
of the most watched cable networks and televismahfdm production entities. Time Warner
Cable is the fourth largest MVPD and ISP. While @ast and Time Warner Cable do not
currently compete head to head for consumers,dheywo of the largest distributors of content
as multichannel video programming distributors (MD&p and Internet service providers (ISPs).
Of key concern to writers is how the combined gntiay use its enhanced buyer power and
bottleneck power to harm both traditional telewisppogrammers and new online video
providers.

With almost 30% of MVPD subscribers after propode@stitures, the merged entity’s power as
a buyer of content will be significantly enhanc€bmcast-TWC will be able to use this
increased bargaining power to force television oekw to agree to below market rates, harming
investment in programming. Comcast-TWC has alresaiky it expects to save $1.5 billion in
operating efficiencies in the first three years]uding savings on programming costs “as more
favorable rates and terms in some of Comcast’sramming agreements supersede some of
TWC'’s existing contracts™”

We are concerned about the enhanced buyer powkleeray the merger because affiliate fees
paid by Comcast, Time Warner Cable and other MV#Oslevision networks have helped to
fuel the growth of original dramatic programmingass basic cable. At least two dozen cable
networks are now developing and airing original edes and dramas, providing additional
content choices to consumers. The merger threatenpetition in upstream content markets
because, with the ability to blackout programmiogmte-third of households, programmers will
have no choice but to submit to Comcast-TWC demahsisuch, Comcast-TWC’s monopsony
power will diminish opportunities for content creet and ultimately result in fewer content
choices for consumers.

While enhanced buyer power is sometimes viewedrédlp because it can result in lower prices
to consumers, Comcast Executive Vice Presidentd@wehen has already stated that the
company is “not promising that customer bills aneng to go down or even increase less
rapidly.” The enhanced buyer power can also harm competWigDé because programmers
may attempt to raise prices to rivals to make updgenue lost from Comcast-TWC.
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Comcast-TWC's control over the broadband Internattket is also a key concern for writers.
Both consumers and content creators are just ngmiieg to benefit from innovative online
video services. 2013 marked the debut of origiel@Mision-length programming from outside

the television ecosystem as Netflix and Amazon beaggering original drama and comedy

series directly to consumers. Press reports ineli€abx, Yahoo! and Playstation will be the next
online providers to offer such programmih@hese providers are new buyers of content and are
moving into direct competition with traditional é®ision networks.

These services have emerged outside of the cahtiiebanly because of the development of the
Internet as a video distribution platform. But argesl Comcast-TWC will control as much as
40% of the broadband Internet market, giving ingigant market power over content providers
trying to reach consumers. Comcast has alreadyrslowillingness to use its bottleneck power
to extract tolls from edge providers like NetfINetflix Vice President Christopher Libertelli
recently wrote in a letter to Senator Franken,

“Comcast is already dominant enough to be ablepdure unprecedented fees from
transit providers and services such as Netflix. Gdrabined company would possess
even more anti-competitive leverage to charge ramyitinterconnection tolls for access to
their customers”

Comcast has the incentive to limit the growth ofrevideo providers because they compete
with its cable television offerings and its own NRQiversal content. As demonstrated by its
treatment of Netflix, the company’s size has giitehe ability to harm competition by raising
the cost of access. It is evident that the Net féditit condition of the Comcast-NBCU merger
cannot sufficiently protect online video providémsm Comcast’s anti-competitive behavior.
Allowing Comcast to increases its control over bh@adband Internet market will only
exacerbate this problem.

Contrary to Comcast-TWC claims, competition is raitust. While the companies’ merger
application names a host of companies including ZonaApple and Netflix as competitors,
none provide consumers with a true alternativééoservices offered by Comcast or TWC. Most
consumers only have a choice between a cable oparad two satellite providers for MVPD
service. While AT&T and Verizon have entered the RI¥market, they only offer services to
about 40% of the country and Verizon has stopp@dueating its service to new mark&tsin
addition, online video services are not substitinesin MVPD service. Services such as Netflix
or Amazon Prime Video are akin to an individuaeteion network like HBO. They offer only

a limited menu of programming that does not inclodest-have content such as news or live
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® Christopher Libertelli, Vice President, Global Ralfolicy, Netflix, Inc., “Letter to Senator Al Bnken,” April
23, 2014.

® SNL Kagan, “Media Trends,” 2013 Edition, p. 212.

’ Steve Donohue, “Verizon pressured to expand FiOSeiw Jersey,Fierce Cable, October 4, 2013.



sporting events. Perhaps most critically, onlirgewi providers also rely on ISPs like Comcast
and Time Warner Cable to reach consumers.

Broadband Internet is even less competitive, withoat one in three Americans having only a
single option for Internet service fast enoughtteam video$.While Comcast may point to
Google’s entry into the broadband market as evideficompetition, it is worth noting that even
if Google were to expand into all of the 34 citiesecently expressed interest in, its fiber
network would only pass a total of about 3.9 millimouseholds out of 119 million occupied
U.S. households in 20£DSL Internet service also cannot be considerezhsanable substitute
because the technology is unable to provide thedspeecessary for video streaming. Similarly,
wireless Internet is also not a suitable altermaligcause data plans for wireless service make
video streaming cost prohibitive. For instanceAdi& T subscriber would need 10 GB of data a
month to watch just an hour of HD video a d&¥his costs $60 a month under the Mobile Share
Plan! The average American watches almost 5 hours efitbn a day, or 150 hours a month
and would need 45GB of data to substitute all sfdniher television consumption with video on
a wireless network, at a cost of $335 per monthi2de estimates an hour of HD streaming per
day to require a 30GB plan, costing $185 per month.

Allowing Comcast and Time Warner Cable to merge alag foreclose future competition
between the two cable providers. Satellite proviBesh, recently reached an agreement to offer
Disney channels in a virtual cable package, dedig@ver the Internéf. While cable providers
have historically stayed within their geographiotfwint, it is conceivable that as the market
changes, MVPDs could be incentivized to offer sgrsiout of their footprint. However,

allowing Comcast and Time Warner Cable to merge willxeliminate this possibility.

Comcast and Time Warner Cable have offered a Hiastralitions to make this merger more
palatable. But, Comcast has a questionable trackaeof following merger conditions. The
company has already been fined $800,000 by the fe€failure to adequately market is
standalone Internet service, a condition of the CasttNBCU merger. We have also witnessed
Comcast fight enforcement of merger conditions.a€ast-NBCU merger condition requires
that if Comcast groups any news and/or businessngtgin a “news neighborhood,” it must
group all independent news and business news clsanrtéat neighborhootf. Comcast failed
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to place Bloomberg TV, an unaffiliated business sethvannel, in a news neighborhood, thereby
discriminating against the unaffiliated networlfavor of its affiliate news networks such as
CNBC ™ It took more than two years for the FCC to issakecision ordering Comcast to
relocate Bloomberg TV to a news neighborhdodnd the FCC has not yet responded to the
complaint, raised by WGAW and Public Knowledge tt@amcast has violated its much-touted
condition of commitment to Net Neutrality by exemgtits online video service, Xfinity
Streampix, from its own data caps when watchednoXkzox®

Comcast’s behavior clearly demonstrates that tingpemy will treat its own content
preferentially, disadvantage competitors and fegiforcement. Our antitrust laws exist to
promote free and fair competition in the marketpldtis undeniable that this merger will harm
competition in upstream content markets and disatdge competing MVPDs even though
Comcast and TWC do not compete directly for theesaustomers. We urge you to convey
these concerns to the FCC and the Department t€dus

Sincerely,

David J. Young
Executive Director
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